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from surprise billing, however, it is critical that the regulations underpinning the law have robust 
safeguards for patients.    
 
As you draft regulations to implement the NSA, we ask that you take into consideration the key 
considerations for patients and consumers we outline below. While these comments by no means 
capture all the provisions and nuances impacting patients, they constitute a preliminary guide as to how 
to craft regulations that adequately protects patients and consumers. We therefore urge you to keep in 
mind two principal goals of the legislation – and Congress’ intent —when drafting regulations:  
 

¶ First, the law must be implemented in a way that provides consumers with clear, comprehensive 
protections against surprise bills where they have not knowingly obtained out-of-network care.  
 

¶ Second, the law must be implemented in a way that ensures the independent dispute resolution 
(IDR) process does not lead to higher costs for patients.  

 
In addition, we strongly encourage the Departments to undertake a broad, well-funded education 
campaign to notify consumers of their new rights under the NSA and to put in place robust oversight 
and enforcement of the new law to ensure patients are protected. As we have seen, even after passage, 
patients continue to experience the unforeseen financial burdens of surprise bills while being treated for 
the coronavirus and it is critical that, going forward, consumers are made aware of their new rights.2 The 
federal law will extend comprehensive protections for the first time in the states without their own 
surprise billing laws and to the nearly 135 million people in self-insured plans. Investing in consumer 
education and oversight will help guarantee the law is implemented and enforced as Congress intended. 
 
Ensure Clear, Comprehensive Consumer Protections Against Surprise Billing 
 
Patients, especially those with chronic or serious conditions, are at greater risk of receiving an out-of-
network bills in both emergency and non-emergency settings. We have learned that many of our 
patients, even those who are among the savviest health care consumers, can end up with an out-of-
network bill through no fault of their own. This leaves patients who are already financially stretched 
with hundreds if not thousands of dollars in additional medical bills.  
 
Fortunately, the NSA details the scenarios in which patients must be protected from surprise bills. 
However, there are exceptions to surprise bill prohibition when consumers knowingly and voluntarily 
agreed to receive care from certain out-of-network providers in certain settings. The law allows for 
patients to provide signed consent to receive non-emergency care out-of-network and thereby waive 
their surprise billing protections. However, protections cannot be waived when there is no in-network 
provider available, for urgent or unforeseen care, or for certain specialty providers (e.g., 
anesthesiologists, pathologists, radiologists and neonatologists, and others that may be identified in 
federal regulations).  
 
With our patients’ lived experiences in mind, we note that it is critical that the Departments work 
diligently to ensure that patients and consumers, who are at the heart of this landmark legislation, are 
protected as fully as possible. This includes carefully examining scenarios under which an individual may 
receive a surprise bill, from whom, and what steps state and federal regulators will take to enforce and 
engrain these protections in our system of care. While our organizations appreciate that there are 

 
2 https://www.nytimes.com/2021/05/21/upshot/covid-bills-financial-long-haulers.html  
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circumstances and scenarios where a patient may choose care that will result in a balance bill, we know 
from experience that any gaps or gray areas may be leveraged against our patients.   
 
Notice and Consent 
One of the most vulnerable times for a patient is right before a procedure. In addition to navigating their 
actual care (which might require lab tests, consults, and other steps that must be taken directly in 
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with complete and accurate information about the costs of waiving protections. This should 
include an estimate of how much of their bill will be applied to their out-of-network deductible 
and annual out-of-pocket limit – the “allowed amount” for the service or treatment – as well as 
information that shows how much spending they have accrued toward their plan’s out-of-
network deductible and annual out-of-pocket limit. 
 

¶ The cost-estimate must be specific to the provider and procedure or service. Regulations should 
prohibit blanket waivers that would apply to multiple or potential providers or an episode of 
care that involves multiple procedures or services. States and CMS should engage in 
enforcement action when cost estimates differ significantly from billed charges. Ease of 
consumer complaints (see more below) will be crucial to this enforcement. 
 

¶ Regulations must give clear guidance on the circumstances under which patients can voluntarily 
give consent to out-of-network care and waive their protection from surprise billing. In addition 
to the points above regarding full, clear information about the cost implications of waiving 
protections and the right to retain protections if no participating provider is available for the 
original scheduled date and time of the procedure, regulations should be clear that consent 
cannot be coerced. Texas law may provide an example on this point. Under Texas law, the 
patient must have “meaningful choice” to give signed consent, which is deemed impossible if, 
among other things, the non-participating provider requires payment of a non-refundable fee, 
deposit or cancellation fee. 
 

¶ Regulations should address situations where patients cannot meaningfully consent or where 
continuity of care is important, such as following emergency care. Regulations should specify 
when a patient has been stabilized to the extent that they can meaningfully consent to receiving 
out-of-network care, as well as scenarios where even after stabilization the need for continuity 
of care means that a patient should continue to be protected from surprise billing under the 
emergency protections. Patients should not be forced to choose between receiving an out-of-
network bill or transferring to a different facility in scenarios where continuity and availability of 
care is critical.  

 

¶ To comply with the NSA’s requirement to update the notice as necessary, the Departments 
should use consumer testing and complaint data to identify areas where improvements are 
needed to ensure consent is given knowingly and without coercion. 
 

¶ Federal regulators should confirm that state laws that do not allow providers to request that 
patients waive state surprise billing protections exceed the standards laid out in the NSA as 
more protective of consumers and thus are not preempted by federal notice and consent 
requirements. Similarly, regulations should confirm that state laws that require notice further in 
advance of a procedure 
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cannot be on the patient to coordinate and schedule services with a participating provider. The burden 
should fall to the in-network facility and plan or insurer 
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the plan to demonstrate the directory was accurate at the time of the patient’s search, particularly given 
the NSA’s new requirements for providers and plans to keep directories current and accurate.   
 
Consumer Information 
Regulations should require health plans and insurers to include clear information on each EOB 
identifying claims that are subject to the ban on surprise billing. Washington state may provide an 
example of an approach to this. Under Washington’s law, insurers must include a HIPAA transaction 
code that identifies which claims are protected from surprise billing under state law.4 Federal 
regulations can go further and require health plans and insurers to clearly indicate what portion of a bill, 
if any, is the responsibility of the patient to pay. Further, all notices from the health plan or insurer 
should include information on the complaint process, the consumer’s appeal rights, and where to get 
assistance with filing an appeal or complaint (for example, a state’s CAP). 
 
Provider Directory 
We strongly support the requirement that health plans and insurers keep provider directories up-to-
date and accurate, as well as the requirement that providers report information to health plans and 
insurers to assist in regular directory updates. Provider directories must also meet language and 
information access standards. We urge regulators to conduct regular audits and secret shopper studies 
to confirm that health plans and insurers are complying with this critical consumer protection and 
engage in enforcement against plans that do not meet standards.  
 
Patient Cost-Sharing 
In no case should a consumer’s cost-sharing be applied to any payment rate that is greater than the 
Qualified Payment Amount (QPA). If the actual amount paid is less than the QPA, the consumer should 
get the benefit of the lesser of the QPA or the amount negotiated or determined in the dispute 
resolution. We also ask that consumers in states where the recognized amount (i.e., the amount that is 
the basis for calculating the consumer’s cost-sharing) is defined under state law be guaranteed the same 
protection. If a state law would require consumers to pay more out-of-pocket than would apply if their 
cost-sharing was calculated using the QPA, the lower amount should apply.  
 
Consumer Complaints 
Patients typically do not know which federal or state agency has jurisdiction over their coverage. If a 
patient takes the step to complain – particularly while they are undergoing the stress and time required 
of a hospital-based procedure or emergency care – the complaint process must make it easy for them to 
get to the right regulator for their coverage and to get an answer. Simply telling a patient where to go 
next to file a complaint will discourage complaints and limit the potential of the complaint system to 
inform enforcement, oversight and future rulemaking.  
 
The federal complaint system should therefore operate with a “no wrong door” policy that will receive 
complaints from any source, including but not limited to CAPs, and route complaints to the appropriate 
state or federal agency for further action. One potential example of a consumer-friendly complaint 
system is the one operated by the Consumer Financial Protection Board (CFPB), found here: 
https://www.consumerfinance.gov/complaint/process/. The CFPB complaint system is clearly accessible 
from the homepage and allows consumers to track and understand the status of their complaint; be 
notified if their complaint was routed to another government agency; lets consumers know the likely 

 
4 Washington Administrative Code 284-43B-040. See also One HealthPort HIPAA Transaction Usage Requirements 

accessed at https://www.onehealthport.com/adminsimp/hipaa-transaction-usage-requirements 
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State Setting Type of Protection 

Illinois Emergency department and nonemergency care 
within an in-network hospitals; with respect to 
emergency and nonemergency services provided 
by out-of-network providers at in-network 
facilities, protections are limited to a set of 
designated specialties 

Hold harmless protection - the consumer is 
not held liable financially for any portion of 
the bill beyond in-
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State Setting Type of Protection 

New York Emergency department and nonemergency care 
within an in-network hospitals 

Hold harmless protection - the consumer is 
not held liable financially for any portion of 
the bill beyond in-network cost-sharing; 
prohibits providers from sending any surprise 
bill to the patient for any amount beyond in-
network level cost-sharing (attaches when 
the consumer assigns the benefit to the 
provider) 

Ohio Emergency department and nonemergency care 
within an in-network hospitals 

Prohibits providers from sending any surprise 
bill to the patient for any amount beyond in-
network level cost-sharing 

Oregon Emergency services provided by a nonparticipating 
provider5(a)6(bl).55 Tm
0 ET
Q
qicipating 


